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Remarks on Turkey’s Judicial
Reform Strategy Document
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ABSTRACT The Judicial Reform Strategy Document, which was an-
nounced to the public on May 30, 2019, is the third of Turkey’s re-
form documents aiming for structural transformation in judicial
justice. This document perpetuates the political vision adopted by
the previous reform documents of 2009 and 2015 to align with the
EU acquis communautaire. The document, which was completed
after almost a year of work by the Turkish Ministry of Justice with
active participation of various stakeholders, structures the reform
perspective on the enlargement of rights and freedoms, the Euro-
pean Union perspective, and the principle of trust in the judiciary.
This paper discusses and evaluates the key elements of the reform

strategy document.

Introduction

n May 30, 2019, Turkish Pres-
Oident Recep Tayyip Erdogan

announced the Judicial Re-
form Strategy Document, the third
of Turkey’s structural reform docu-
ments in the field of justice. The doc-
ument with the motto of “reassuring
justice,” was prepared by the Ministry
of Justice after nearly a year of collab-
orative work with various stakehold-
ers including the Supreme Court, the
Union of Turkish Bar Associations,
bar associations, law faculties, civil
society organizations, academicians,
judges, prosecutors, and lawyers.'
Thus, unlike the preparation pro-
cesses of the previous documents,

this document has been laid out on
the basis of more comprehensive con-
sultations and broader participation.

Preparation processes of such docu-
ments are crucial in determining not
only the competence of the final text,
but also its endorsement by relevant
stakeholders and the public. During
the preparation of this document not
only were a large number of stake-
holders directly involved, but they
were also encouraged to present de-
tailed opinions and suggestions with-
out any restrictions. The method of
“situation analysis,” was performed to
identify the existing situations, prob-
lem areas, and public expectations,
more clearly and accurately.
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“Justice is the basis
of governance”
phrase glistens

within a Turkish

courtroom
heralding in the
essence of the
newly declared
Judicial Reform
Strategy. Aspects
of this reform
include the
establishment

of special courts
in the areas of
environment,
reconstruction and
energy.
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The normative content of the reform
document has been determined with
the aim of ensuring compliance with
the European Union (EU) norms and
international law. To this end, EU
Progress Reports, Venice Commis-
sion Reports, the European Court of
Human Rights jurisprudence, prin-
ciples of the Council of Europe and
other international organizations, as
well as expert evaluations have been
taken into consideration. In addition,
some assessments resulting from dis-
cussions with representatives of the
Council of Europe, the European
Commission and the European Court
of Human Rights (ECHR) were made
for the document. The document can
be considered as a practical mani-

festation of Turkey’s efforts to inter-
nalize and institutionalize the values
of the EU and to attain the ideal of
a contemporary pluralist and liberal
democratic political order.

Despite some ruptures, Turkey has
been negotiating with the EU for har-
monization with the acquis commu-
nautaire. Chapter 23 (Judiciary and
Fundamental Rights) and Chapter 24
(Justice, Freedom, Security) of the EU
accession negotiations are particularly
important for understanding Turkey’s
judicial reform strategy documents.
Within the framework of these nego-
tiations the first Judicial Reform Strat-
egy Document was declared in 2009
to fulfill one of the informal opening
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criteria and covered reform steps for
the period between 2010 and 2014.
The second strategy document was
declared in 2015. According to the
objectives set in these two documents
concrete reform policies were carried
out within the Turkish legal system
and judiciary.

The most recent document, emerg-
ing as the third roadmap of reform
strategies in the judiciary, presents a
perspective in line with Turkey’s 2023
vision. It consists of 9 main goals, 63
objectives, and 256 policy actions, all
of which imply concrete steps to be
taken within the Turkish judicial sys-
tem. It is stated that an Action Plan
would be adopted soon in order to
carry out the reform process effec-
tively and open the process up to
public scrutiny.

The reform perspective of this doc-
ument is structured on three main
principles, namely the “development
of rights and freedoms,” “the Euro-
pean Union perspective,” and “trust
in the judiciary”. This perspective will
be evaluated below with reference to
its concrete goals and objectives.

Democratic Politics and Judicial
Justice

During the last 16 years the Turkish
government has demonstrated its po-
litical will to consolidate the country’s
democratic political system through
the principles of rule and supremacy
of law. Turkey has carried out several
structural reforms to lift restrictions
on, and expand fundamental rights
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The reform perspective of this
document is structured on
three main principles, namely

the “development of rights

7

and freedoms,” “the European
Union perspective,” and “trust
in the judiciary”

and freedoms. Legislative changes in
the area of criminal justice and reg-
ulations in the judiciary have been
thus introduced. The democratic
practice has been consolidated by
revising laws that lead to violations
of rights and extralegal malpractices
such as torture and ill-treatment.
In addition, reform steps have been
taken to protect and promote free-
dom of expression. Constitutional
and legal arrangements have been
made to prevent interventions of tu-
telary forces within the democratic
political sphere. These included leg-
islative changes to eliminate judicial
activism, and the instrumentalization
of the judiciary as a tutelage center.

Despite the intensity of global terror-
ism, the security risks that the country
faces due to its geostrategic location,
and the coup attempt of July 15, 2016,
which threatened the constitutional
order, the Turkish government has
continuously shown a strong political
will to strengthen the institutions of
the democratic political system. The
present strategy document is another
indicator of Turkey’s reformist per-
spective to broaden up the sphere

2019 SUMMER 33



(TN EVA @ MUHARREM KILIC

cesses in the judicial system, ensur-
ing performance and efficiency in the
provision of justice, and increasing
the quality of service. In terms of the
rational structuring of the system, the
document also aims to define each
process in a performance-oriented
manner.

In order to ensure the right to
a fair trial within a reasonable
period of time, the document

envisages a holistic reformation
and simplification of judicial
processes

of rights and freedoms while coping
with various security challenges. As
can be seen below, the goals, objec-
tives, and actions of the document
reflect this understanding clearly.

The document sets out the will to
develop and guarantee the right to
an effective judicial remedy as a pri-
mary objective. Without a doubt, this
right will be fully exercised when the
right to be heard® is placed under a
legal guarantee and implemented
in practice. Article 36 of the Turk-
ish Constitution and Article 6 of the
European Convention on Human
Rights, stipulating the right to a fair
trial constitute the legal basis of this
right, while the principles and rules
of its implementation are laid down
in procedural laws.?

Systemic Rationalization

In overall terms, the strategy docu-
ment aims to ensure the systemic ra-
tionalization of Turkish judicial jus-
tice. In fact, the document intends to
restructure all judicial phases in the
simplest viable form. Among its ob-
jectives are eliminating repeated pro-

In line with this main goal, the doc-
ument stipulates radical systemic
reforms in judicial and criminal pro-
ceedings and administrative justice.
In order to simplify and increase the
effectiveness of the proceedings in a
concrete manner, objectives such as
introducing class actions in admin-
istrative jurisdiction, limiting the
time to write reasoned decisions, and
enlarging the scope of cases to be re-
solved by a single judge are specified.
Again in the field of administrative ju-
risdiction, legislative amendments are
set forth to enable witness hearing in
disciplinary cases and in full-remedy
suits filed upon allegations of late ser-
vice or no service.

Another goal is to improve and
strengthen each type of proceedings
through specific dynamics deter-
mined in accordance with the rele-
vant material law and procedural pro-
visions. In this respect, the document
stipulates that criminal proceedings
should be structured in conformity
with the fundamental principles of
a fair trial. Without a doubt, effec-
tive prosecution and, primarily, a
well-executed judicial activity are es-
sential to put this into practice.

Certainly, a good preparation pro-
cess and effective time management
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are needed for the completion of
judicial processes within a reason-
able time and competency. At this
point, strengthening screening tools
to finalize a legal proceeding ahead
of prosecution is critical. Alterna-
tive methods and policies of settling
disputes will also increase the effec-
tiveness of judicial justice thereby
strengthening social peace.

As will be discussed below, the doc-
ument, aiming to rationalize the jus-
tice system in all its processes and
aspects, is based on the view of transi-
tivity among legal systems. It intends
to establish the rationality of the sys-
tem with an eclectic understanding,
and advances the adaptation of the
best practices found within different
legal systems into the Turkish system.

Understanding of
Preventive/Protective Law

Unlike the understanding of law
based on the settlement of disputes,
the understanding of preventive/
protective law adopts the concept of
settling disputes before they occur or
deepen. Disputes between parties can
deepen especially when the investiga-
tion and trial processes exceed a rea-
sonable time limit.* The perception
of impunity arising from execution
practices at times also causes the fur-
ther deepening of disputes. All this
hurts public trust in the judiciary and
the sense of justice.

As a remedy, the reform document
suggests a number of strategic objec-
tives including the development of
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alternative methods of dispute set-
tlement, the expansion of the scope
of crimes subject to complaint, the
strengthening of pre-prosecution
screening tools, and the development
of simplified, fast-track procedures in
criminal and civil proceedings.

Under the main goal of “Ensuring
the Effective Use of the Right of De-
fense,” the document sets out several
objectives concerning the practice
of protective law.” They include con-
crete steps and examples of practice
to prevent the occurrence of disputes.
Undoubtedly, one of the constituent
elements of judicial justice is the right
of defense, and effective use of this
right sets precedent for practices that
prevent deepening of disputes. To
this end, the document sets out three
objectives and 11 policy actions.

Another goal of the document is “Fa-
cilitating Access to Justice and In-
creasing Satisfaction from Services,’
which can be considered as an essen-
tial element of the right to equal access
to justice. The document has set out
11 objectives and 36 actions that aim
to improve the quality of the judicial
service. The document also envisions
educational activities to increase pub-
lic awareness on the idea of protective
law, which enables the effective exer-
cise of the right of access to justice.

Law and the Model of Career
Training

Under the title “Increasing the Qual-
ity and Quantity of Human Re-
sources” the reform document aims
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dates after their admission. With the
idea that experience is as vital as le-
gal knowledge for judges and pros-
ecutors, the document proposes the
creation of the offices of deputy judge
and deputy prosecutor, both of which
exists within the judicial systems of

The strategy document
appears to acknowledge these

global interactions and their
influence upon legal systems
on the national level

to increase the quality of members
of the judiciary and court person-
nel. Seven objectives and 28 actions
are introduced for the improvement
of education and training before
professional service. This involves a
new model for legal education and
admissions into judicial professions.
In order to improve the quality of
university-level education the docu-
ment recommends against increas-
ing student quotas in law faculties
and redetermining the ranking crite-
ria for success.” It also proposes the
adoption of a set of principles regard-
ing the quality of academic personnel
in law faculties, the revision of the
curriculum, and especially the intro-
duction of activities that will develop
analytical thinking skills.

Another proposal is developing a
new model for entry into all profes-
sions in the field of justice. As is the
case in many countries, graduates of
law will have to take an exam in order
to be eligible for admission to legal
professions, namely towards judge’s
and prosecutor’s offices, deputy no-
tary public, and attorneyship.®

The strategy document includes a
number of radical steps to improve
the professional training of candi-

other countries. After a certain pe-
riod of duty in this office, a qualifica-
tion exam for upgrading to the judge-
ship and prosecution is envisaged.
This new system may be considered
as an amelioration of the current one,
which enables a bench judge to be ap-
pointed at a very early age.

In addition to the regular curricu-
lum of the Justice Academy, which
conducts the preservice training of
candidate judges and prosecutors,
the document introduces seminars
in areas such as human rights law,
legal methodology, and legal argu-
mentation. Thus, a continuous edu-
cation model is foreseen in order to
ensure the competence of judges and
prosecutors as career professionals.
Moreover, the document also pro-
poses training programs to allow spe-
cialization of judges within a specific
field of jurisdiction.

With the aim of increasing the com-
petency of all human resources to be
employed within the judicial system,
the document recommends increas-
ing the number and student quotas
of vocational schools of higher edu-
cation and vocational high schools
specializing on justice.” In this regard,
it suits well towards the government’s
policy of strengthening vocational
education. While the increase in the
number of schools is inevitable due
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to Turkey’s demographics, this may
bring forward the danger of a decrease
in the educational quality. In order to
ensure a strong notion of justice, it
is essential to take steps to forestall
problems in the quality of legal ed-
ucation. In this sense, the document
provides an educational perspective
that draws attention to the responsi-
bility of the two principal stakehold-
ers, namely the Ministry of Education
and the Council of Higher Education.

Trust in the Judiciary

In addition to establishing judicial
justice, building legitimacy on the
basis of trust is crucial for the judicial
authority. As the judiciary possesses
critical balancing and supervisory
functions within Turkey’s constitu-
tional system, the level of trust it es-
tablishes in the society will impact on
the effectiveness of the democratic
political system and the functioning

of public authority. Moreover, there
exists a direct relationship between
trust in the judicial system and eco-
nomic development, since one of the
main determinants of direct foreign
investment in a country is the reliabil-
ity of that country’s judicial system.

The high level of confidence in the
judiciary is directly related to the
quality of judicial personnel within
the justice system because the profes-
sion of being a judge or a prosecutor
depends on trust above anything else.
Starting from their admission toward
the legal profession, judges and pros-
ecutors are expected to have ethical
virtues and to structure their profes-
sional careers based on the principle
of trust. Independence, impartiality,
and competence of judges and prose-
cutors are essential in ensuring public
confidence in the judiciary.

Another precondition for establish-
ing trust in the judiciary is the effec-

Turkish President
Recep Tayyip
Erdogan stands
amongst Turkish
high-level officials
in support of the
Judicial Reform
Strategy Program
on May 30, 2019.

METIN AKTAS /
AA Photo
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is therefore vital. This right, which is
also regulated under Article 6, Para-
graph 1 of the European Convention
on Human Rights, is valid both in dis-
putes stemming from civil rights and
obligations, and criminal charges. In
order to ensure the right to a fair trial
within a reasonable period of time,

This document has the aim to
strengthen the Turkish judicial

system with a time frame and
perspective compatible with
Turkey’s 2023 vision

tive realization of the right to a fair
trial. As a structural obstacle to se-
curing this right in the Turkish jus-
tice system we should note the insuf-
ficient number of personnel in courts
and public prosecutors’ offices, which
puts them under a workload exceed-
ing their capacities. Naturally, the
work overload makes effective mani-
festation of judicial justice impossible
and even leads to a violation of the
right in question.

Facilitating citizens’ access to justice
without any restrictions is directly
related to establishing the right to a
fair trial and indirectly to trust in the
judiciary. Through the establishment
of information desks and front offices
in courthouses and the provision of
easier access to justice services, the
document intends to increase the
satisfaction of the beneficiaries and
ultimately to build higher trust in the
judiciary. It also pays special atten-
tion to improving the access for the
disabled, vulnerable groups, and for-
eigners to justice.

There is no doubt that deprivation
of rights arising from the delay of
justice leads to injustice. The docu-
ment’s emphasis on the right to a fair
trial within a reasonable timeframe'’

the document envisages a holistic
reformation and simplification of ju-
dicial processes. The number of first
instance courts will also be increased
for the same purpose.

Transitivity among Systems:
The Globalizing Universe of Law

The process of globalization, which
also includes the circulation and
transfer of intellectual and institu-
tional structures, has paved the way
for systemic transformations and
networks of interaction around the
world. Today, interactions among dif-
ferent legal systems and their influ-
ences upon each other are manifes-
tations of globalization in the field of
justice. Platforms within global and
regional political organizations facil-
itate interactions among national in-
stitutions. For the EU member states
and candidate countries, this has be-
come a binding relationship beyond
an ordinary interaction.

The strategy document appears to
acknowledge these global interac-
tions and their influence upon legal
systems on the national level. With its
conceptual content and references, it
favors interaction and transitivity be-
tween the modern Turkish legal sys-
tem, which belongs to the Continen-
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tal European legal system, and the
Anglo-American legal system. In or-
der to materialize its strategic goals,
the document refers to the examples
of good practice in various legal sys-
tems on the global scale, in addition
to the European norms and practices.
It accordingly introduces a number
of new practices such as plea bargain-
ing, simple proceedings, trial record-
ing systems, increasing sanctions for
short-term imprisonment, turning
convictions into misdemeanors, class
action lawsuits, non-professional
judgeship, obligation to act honestly,
dispute resolution without a hearing,
and alternative resolution methods
in criminal and civil jurisdictions”
By doing so, the document displays
the will to not only align the Turkish
justice system with the EU law, but
also transform it in accordance with
global dynamics."

Concluding Remarks

The Judicial Reform Strategy Docu-
ment corresponds to the third phase
of the Turkish government’s strate-
gic plan for structural reform in the
realm of justice. It differs from ear-
lier efforts of reform with its focus
on process management. Unlike the
several previous amendments in the
legislation regarding the right to a
fair trial, this document is concerned
with reforming the functioning of the
judicial system as a whole. As a matter
of fact, reform perspectives involving
piecemeal legislative changes are in-
adequate; for they cannot produce a
holistic vision, they cannot fully real-
ize the will of reform.

REMARKS ON TURKEY'S JUDICIAL REFORM STRATEGY DOCUMENT

In democratic political systems dy-
namics of social change necessitates
reforms to consolidate institutional
structures. Public demands also make
the revising of the judicial system in-
evitable. Some European countries
like Germany,"” Austria,”” France,"
and Poland" have recently initiated
or completed their own judicial re-
forms. Naturally, every country’s
reform agenda is shaped by its own
socioeconomic and sociocultural
dynamics.

This document has the aim to
strengthen the Turkish judicial sys-
tem with a time frame and perspec-
tive compatible with Turkeys 2023
vision. It aims to strengthen the Turk-
ish judiciary, which has constitutive
and supervisory functions in the on-
going transformation of Turkey’s sys-
tem of government. With a vision of
institutionalizing judicial justice on
the basis of public trust, it presents a
holistic understanding of reform en-
compassing various areas such as hu-
man resources, the access to justice,
and the effectiveness of proceedings.
It sets out a number of concrete and
measurable objectives and actions
to consolidate all elements and pro-
cesses of the right to a fair trial.

The success of any reform docu-
ment depends on whether its targets
are feasible and measurable, while
its implementation also requires a
strong degree of will. Considering
the content and preparation of this
document, it can be said to be more
realistic than the previous ones in
terms of providing a sustainable re-
form perspective. Unlike its prede-
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cessors, the present document does
not just refer to general conceptual
frameworks, but specifies concrete
measures to be taken. The level of
active participation in its prepara-
tion process shows the wide degree
of support for judicial reform among
both the relevant stakeholders and
the public. @
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