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ABSTRACT U.S. Secretary of State Mike Pompeos statement that Isra-
el’s settlements are not contrary to international law caused inter-
national outrage as it marked a dramatic departure from previous
U.S. statements on the legality of Israel’s West Bank settlements. This
paper argues that the announcement was connected to developments
at the International Criminal Court (ICC) where the Prosecutor, a
month later, announced that there is a reasonable basis to initiate

an investigation into alleged war crimes committed in Palestine by
Israel and Hamas.
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Introduction

n November 18, 2019, U.S.
Secretary of State Mike
Pompeo announced that

“The establishment of Israeli civil-
ian settlements in the West Bank is
not per se inconsistent with interna-
tional law”' The statement caused
international outrage as it marked a
dramatic departure from previous
U.S. statements on the legality of Is-
raels West Bank settlements going
back decades, and was widely seen
as a political gift from one politician
mired in legal trouble to another.” Is-
rael’s settlements have long been con-
sidered contrary to international law
as they violate Article 49, paragraph
6, of the Fourth Geneva (Civilians)
Convention (1949), according to
which “The Occupying Power shall
not deport or transfer parts of its own
civilian population into the territory
it occupies.”

The U.S. legal position on the legal-
ity of Israel’s settlement was publicly
articulated in a State Department
legal opinion from 1978, which con-
cluded that the settlements estab-
lished in the territories occupied by
Israel in June 1967, which included
East Jerusalem,* were “inconsistent
with international law> However,
this was not the first time the U.S.
condemned Israel’s settlements pub-
licly. United Nations Security Coun-
cil (UNSC) Resolution 298, adopted
during the Nixon Administration,’
criticized the “transfer of popula-
tions” into the occupied section of
the “City of Jerusalem,” as early as
1971. This is important to empha-

size, given that the Trump Admin-
istration has presented the issue of
Israeli settlements as a “partisan” is-
sue associated with the Democratic
Party, when in fact both Republican
and Democratic administrations had
consistently opposed them.” The legal
position outlined by the State De-
partment in 1978 was subsequently
endorsed by the UNSC in a number
of resolutions which reaffirmed that
Israel is the occupying power in East
Jerusalem, the West Bank, and the
Gaza Strip.® Consistent with these
UNSC resolutions, the International
Court of Justice (ICJ), the principal
judicial organ of the United Nations
(UN), concluded in paragraph 120 of
its 2004 Wall opinion that “the Israeli
settlements in the Occupied Palestin-
ian Territory (including East Jerusa-
lem) have been established in breach
of international law”

Given the virtual unanimity of legal
opinion on the illegality of Israel’s
settlements in all of the territories oc-
cupied by Israel over many decades,
it is not surprising that Pompeos
statement was widely criticized, not
only by the Palestinian leadership,"
but also by close allies of the United
States including Canada'' and the
United Kingdom.'> An omnibus res-
olution adopted in December by an
overwhelming majority of members
of the UN General Assembly af-
firmed that Israel remains the occu-
pying power in East Jerusalem, the
West Bank, and the Gaza Strip."”

What about East Jerusalem?
Pompeos statement only referred to
Israeli settlements in the West Bank.
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Since no legal opinion has been pub-
lished by the Trump Administration
justifying the change of policy, it is
difficult to assess whether the refer-
ence to the West Bank included East
Jerusalem in the U.S. view.!* Prior
to President Trumps statement on
Jerusalem in December 2017, the
U.S. position was that East Jerusa-
lem was part of the West Bank; that
is, territory occupied by Israel in the
1967 war.'® As former U.S. Secretary
of State John Kerry explained, “every

Not only is there a near-
consensus of legal opinion
that the establishment of
settlements in the West Bank is
unlawful, Pompeo’s statement

notwithstanding, but their
illegality has reached the
courts whose decisions could
have detrimental economic

U.S. administration since 1967, along
with the entire international commu-
nity, has recognized East Jerusalem
as among the territories that Israel
occupied in the Six-Day War.”'” How-
ever, this no longer appears to be U.S.
policy. Notably, the so-called “Deal of
the Century” proposed establishing a
Palestinian capital in Abu Dis, which
is a Palestinian town located outside
the Old City of Jerusalem.'®

The Significance of the Timing of
Pompeo’s Announcement

The timing of Pompeo’s announce-
ment on the settlements was intrigu-
ing: the new policy was announced
three days after the U.S. deadline for
the submission of its counter-memo-
rial to the ICJ in Palestine v. United
States of America, in which Pales-
tine is challenging the legality of the
Trump Administrations decision
to move the U.S. embassy from Tel
Aviv to Jerusalem.” The case could
be significant, as the Court might say
something about the status of the ter-
ritories occupied by Israel since 1967
and whether a Palestinian state exists

consequences for Israel’s
settlement enterprise

where Israel has established over two
hundred settlements in East Jerusa-
lem and the West Bank.?

The announcement by Pompeo also
came a week after the European
Court of Justice decided that Israel’s
presence in the West Bank was that of
“an occupying power” and “not ... a
sovereign entity” in a case on the mis-
labeling of settlement products in the
European Union.*!

In other words, not only is there a
near-consensus of legal opinion that
the establishment of settlements in
the West Bank is unlawful, Pompeo’s
statement notwithstanding, but their
illegality has reached the courts
whose decisions could have detri-
mental economic consequences for
Israel’s settlement enterprise. This
is especially significant as there
are concerns in Israel that consumers
may begin to exercise a measure of
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But even if the Prosecutor
were to take a restrictive
view, and only look at Israel’s
settlement activities after

2015, it is well documented
that the Israeli government
has accelerated its settlement
activities in the last five years

discretion on ethical grounds in de-
ciding whether to purchase products
labeled as originating from Israeli
settlements in the West Bank.

Israel’s Settlement Policy Isa
Crime Under the Rome Statute

There is a further, even more alarm-
ing problem for supporters of Israel’s
settlement enterprise: the prelimi-
nary examination being undertaken
by the Prosecutor of the International
Criminal Court (ICC) into the situa-
tion in Palestine.?? This is because Is-
rael’s settlement’s policy is considered
a crime under Article 8(2)(b)(viii) of
the Rome Statute of the ICC.

In January 2019, The Jerusalem Post
published an article on the efforts of
the Zionist Organization of America
(ZOA) to persuade Congress and the
U.S. State Department “to rescind
its famous 41-year old legal opinion
that West Bank settlements are in-
consistent with international law.*
This was a reference to the State De-

partment’s 1978 legal opinion. Ac-
cording to the Post, the head of the
ZOA was concerned that the legal
opinion “could be the basis of any
potential war crimes suit in front of
the International Criminal Court at
The Hague with respect to settlement
activity*

As the representative arm of the
World Zionist Organization (WZO)
in the United States, the ZOA appears
to have been acting at the behest of
the Israeli government in seeking to
overturn U.S. policy toward the set-
tlements by meeting with Trump
Administration officials.*® According
to an official Israeli government re-
port from 2005,” and another gov-
ernment report from 2012,” the au-
thorities involved in the settlement’s
planning and construction include
“the Settlement Division of the World
Zionist Organization” According to
B'Tselem, an Israeli human rights
group, the WZO’s Settlement Divi-
sion® is comprised of “an equal num-
ber of ministers from the relevant
government ministries and members
of the WZO Executive”” In 2013, the
report of the Human Rights Council’s
independent international fact-find-
ing mission to investigate Israeli set-
tlements, described the WZO as a
“Quasi-governmental organization,
funded by the Government,” which
was also responsible for providing
“funds to the settlements* Accord-
ingly, the close connections between
the Israeli government and the WZO
Settlement Division, which are both
involved in the West Bank settlement
enterprise, could expose them to in-
vestigation at the ICC.
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Although the ICC only has jurisdic-
tion to examine settlement activities
undertaken in Palestine’s territory
since April 1, 2015 (when Pales-
tine’s accession to the Rome Statute
entered into force), the Prosecutor
would be able to consider Israel’s set-
tlement activities before that date if
she concludes that it amounts to an
ongoing crime. But even if the Pros-
ecutor were to take a restrictive view,
and only look at Israel’s settlement
activities after 2015, it is well docu-
mented that the Israeli government
has accelerated its settlement activ-
ities in the last five years.”’ Indeed,
in the last year alone, data shows the
highest first-quarter spending on set-
tlements in a decade.*?

The Settlement Regulation Law

In 2017, the Netanyahu government
supported the adoption of the Set-
tlement Regulation Law, which aims
to “legalize” Israeli settlements built
on private Palestinian land by way of
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retroactive expropriation.” Article 1
of the Regulation Law makes it clear
that its primary objective is “to reg-
ulate Israeli settlement in Judea and
Samaria [the West Bank] and to al-
low its continued establishment and
development” (emphasis added).*
The law appears to have endorsed
the controversial findings of the 2012
Levy report,” which recommended,
inter alia, that security legislation be
amended to enable Israelis to pur-
chase West Bank land directly, rather
than through a corporation regis-
tered in the territory. Prior to mak-
ing this recommendation, the report
concluded that “the provisions of the
1949 Fourth Geneva Convention,
regarding transfer of populations,
cannot be considered applicable, and
were never intended to apply to the
type of settlement activity carried out
by Israel in Judea and Samaria.”*

The Settlement Regulation Law aims
to facilitate the annexation of occu-
pied territory and would therefore ap-
pear to fall squarely within the Rome

Palestinian

and Israeli
demonstrators,
protesting
against U.S.
President Donald
Trump’s Middle
East plan, in West
Bank and Tel Aviv,
February 2020.

JAAFAR ASHTIYEH /
AFP via Getty
Images
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The settlements are a problem
for Israel at the ICC, as the
Israel Supreme Court has
never ruled on the legality

under international law of
settlements built on public
land in the West Bank, for
justiciability reasons, as Israeli
law does not prohibit them

Statute, which defines war crimes
as serious violations of the laws and
customs applicable in international
armed conflict when committed as
part of a plan or policy, and which
extend to “The transfer, directly or
indirectly, by the Occupying Power
of parts of its own civilian population

into the territory it occupies ...”?’

When the Settlement Regulation Law
was being debated by the security
cabinet before it was debated in the
Knesset (Israel’s legislature), Prime
Minister Benjamin Netanyahu and
Defense Minister Avigdor Lieber-
man were specifically warned by the
Attorney General Avichai Mandelblit
and his deputy that the passage of
the bill might lead to claims against
Israel at the ICC.*® Apparently, Net-
anyahu and Lieberman agreed with
their advisers, and said that if the
“Regularization Bill” was passed,
“the ICC Prosecutor could decide to
accept the Palestinian complaint at
the end of her preliminary inquiry,
and open a full investigation against

Israeli leaders for their involvement
in decisions concerning settlement
construction.” Despite knowing that
the Prosecutor was looking into the
potential of criminal liability regard-
ing the settlements, a few days later
Netanyahu supported the first vote in
favor of the bill, which became law on
February 6, 2017.%

Why the Settlements Are a
Problem for Benjamin Netanyahu

The realization that the illegality of
the settlements could have serious
consequences for the Israeli govern-
ment and for its affiliated agencies
and organs involved in planning and
construction, following the adoption
of UNSC Resolution 2334, appears
to have spurred the Israeli govern-
ment into action. It was reported
that a special task force was set up by
the U.S. Ambassador to Israel David
Friedman and lawyers from the State
Department, who held consultations
with several Israeli officials, including
Tal Becker, the legal adviser of Isra-
el's Foreign Ministry, as well as mem-
bers from the Kohelet Policy forum,
a right wing think tank that is said
to be close to the government.*® Ac-
cording to reports, the White House
gave Pompeo a free hand to draft the
new policy, which was formulated af-
ter the State Department’s legal team
presented Pompeo with a 40-page
legal position.*' Given the close rela-
tionship between Friedman and the
settler lobby, which explicitly called
for applying Israeli building and
construction laws to the West Bank
without needing approval from Is-
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rael's Civil Administration,* the “re-
pudiation” of the State Department’s
1978 legal opinion by the Secretary of
State was in all likelihood connected
to events at the Prosecutor’s Office
at the ICC, which a few weeks later
published a document setting out its
conclusion that there is a reasonable
basis to initiate an investigation into
the situation in Palestine, including
the issue of Israeli settlements es-
tablished on the territory of Pales-
tine, which includes East Jerusalem,
the West Bank, and the Gaza Strip.*
Perhaps the settler lobby hoped that
the public articulation of this re-
vised legal opinion combined with
the aggressive stance of the Trump
Administration toward the ICC in
general* and Trump’s robust support
for Netanyahu, would deter the Pros-
ecutor from taking further steps. If
this was their strategy, it appears to
have backfired, as it did not deter the
ICC Prosecutor from pressing ahead
with her preliminary investigation.
Significantly, eight pages of the Pros-
ecutor’s report were devoted to the
settlements.*

The settlements are a problem for
Israel at the ICC, as the Israel Su-
preme Court has never ruled on the
legality under international law of
settlements built on public land in
the West Bank, for justiciability rea-
sons, as Israeli law does not prohibit
them.* In fact, the current Israeli
government has gone so far as to
claim that the settlements are lawful,
having published a document justi-
tying this claim on the website of the
Israel Ministry of Foreign Affairs.*’
In the document, the Israeli Govern-
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ment appears to have advanced a sov-
ereign claim to the West Bank for the
first time. Therefore, for most of the
settlements, there can be no question
of “complementarity” in the ICC’s
consideration of whether Palestine’s
case is admissible under Article 17
of the Rome Statute, as Israel’s courts
do not appear to be willing or able to
prosecute the crime. In other words,
there is no legal obstacle preventing
the ICC from exercising jurisdiction
over the settlements.

Conclusion

The matter of Israeli settlements is
now in the hands of the ICC Prose-
cutor, who has requested Pre-Trial
Chamber 1 to rule on the scope of the
Court’s territorial jurisdiction in the
situation in Palestine and to confirm
that the “territory” over which the
Court may exercise its jurisdiction
under the ICC Statute comprises the
West Bank, including East Jerusalem
and the Gaza Strip.*® The Prosecutor
has asked the Pre-Trial Chamber to
issue its ruling within 120 days. It re-
mains to be seen whether the govern-
ment of Israel will make an appear-
ance before the Pre-Trial Chamber
or whether it will rely on the submis-
sions made by a number of amicus
curiae to the Chamber, some of whom
previously worked for the Israeli gov-
ernment.” On the same day the ICC
Prosecutor made public its report,
Israel’s Attorney General published a
document which claimed that:

a sovereign Palestinian state does not
exist... sovereignty over the West
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The International
Criminal Court
investigates war
crimes committed
in Palestine by
Israel.

MICHEL PORRO /
Getty Images

Bank and the Gaza Strip remain in
abeyance... the Palestinian entity
manifestly fails to meet the criteria
for statehood under general interna-
tional law... The alleged recognition
of ‘Palestine’ by some States cannot
compensate for the absence of the
established criteria for statehood;
and the right to self-determination
must not be conflated with any claim
to statehood ... The absence of a
sovereign Palestinian state ... means
that there is no sovereign ability to
prosecute that could be delegated to
the Court, and there is no ‘territory
of” a State (within the meaning of the
Rome Statute).>

Netanyahu’s response was character-
istically more blunt. He told a confer-
ence of pro-settlement advocates in
Jerusalem’s Menachem Begin Heri-
tage Center celebrating Pompeo’s No-
vember 18 statement on the legality
of Israeli settlements, that “Pompeo’s

declaration is the appropriate re-
sponse to the scandalous decision of
the International Criminal Court in
The Hague to investigate the settle-
ment enterprise in Judea and Samaria,
which, brazenly, is considered a war
crime”” Pompeo gave an address to
the same conference by video, where
he reiterated his claim that he was
only disavowing the “deeply flawed”
State Department legal opinion from
1978, and “returning to a balanced
and sober Reagan-era approach,’
which he incredulously claimed
would “advance the cause of peace
between Israelis and Palestinians.”>
Speaking also at the conference, De-
fense Minister Naftali Bennett and
Foreign Minister Israel Katz vowed
to annex most of the West Bank.”
They may get their opportunity after
the next elections, as both the Likud
Party and Kahol Lavan have come
out in support of President Trump’s
“Deal of the Century,” which envis-
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ages the annexation to Israel of the
Jordan Valley, and substantial parts
of the West Bank.>* @
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